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                FINDINGS OF FACT AND ORDER
Pursuant to the provisions of 38 M.R.S.A. Sections 341-D(3), 464 et seq., 630 et seq., and 06-096 CMR Chapter 2 (Rules Concerning the Processing of Applications and Other Administrative Matters), the Board of Environmental Protection has considered the petitions of DOUGLAS H. WATTS and FRIENDS OF MERRYMEETING BAY with their supportive data, the responses of the permit/certification holders and other interested parties, and other related materials on file and FINDS THE FOLLOWING FACTS:
1.
INTRODUCTION


Douglas H. Watts has filed a petition requesting that the Board modify the water quality certifications issued for the Lockwood, Hydro-Kennebec, Shawmut, and Weston Hydro Projects on the Kennebec River to provide immediate safe downstream passage for Atlantic salmon, alewife, American shad, blueback herring, and American eel.


Friends of Merrymeeting Bay has filed a petition requesting that the Board revoke, modify or suspend the Maine hydropower permits and water quality certifications for the same projects to provide for immediate safe upstream and downstream passage for the same fish species.

2.
REGULATORY HISTORY


Lockwood Hydro Project

On December 31, 1969, the Federal Power Commission (predecessor to the Federal Energy Regulatory Commission) issued an initial license to Milstar Manufacturing Corporation for the constructed Lockwood Hydro Project (No. 2574), located on the Kennebec River in the City of Waterville and the Town of Winslow.  No fish passage facilities were required at the project under the terms of this license.


By Order #L-10121-35-A-N dated July 25, 1984, the Board approved a Maine Waterway Development and Conservation Act permit and water quality certification for the redevelopment and amendment of license for the existing Lockwood Hydro Project.  The approved project consisted of an existing concrete dam with a maximum height of 17 feet, a forebay, an existing powerhouse and a new powerhouse with a total installed generating capacity of 6.55 MW, an 81.5-acre impoundment, and appurtenant facilities.

The 1984 Board order included a condition requiring that upstream and downstream fish passage facilities be constructed and operational at the project at such time as deemed appropriate by the Department of Marine Resources or the Atlantic Sea Run Salmon Commission to allow the migration of anadromous fish into and out of the watershed above the project.


On September 30, 1985, FERC approved the amendment of license for the redeveloped Lockwood Hydro Project.  The amendment of license included a condition requiring that upstream and downstream fish passage facilities be provided no later than 1 year following completion of construction of such facilities at the downstream Edwards Dam and after the shad run at the Edwards Dam reached 500.


By Order #L-10121-35-C-M dated January 23, 1987, the Department transferred the permit and certification for the Lockwood Hydro Project from Milstar Manufacturing Corporation to Merimil Limited Partnership, a partnership between Milstar and Central Maine Power Company.


By Order #L-10121-35-E-M dated February 24, 1988, in connection with a pending application for a FERC license amendment, the Board modified the terms of the permit and certification for the Lockwood Hydro Project to be consistent with the 1986 Agreement Between the State of Maine and Kennebec Hydro Developers Group (1986 KHDG Agreement).

On January 25, 1989, FERC amended the license for the Lockwood Hydro Project to be consistent with the 1986 KHDG Agreement.


By Order #L-10121-35-G-M dated July 31, 1998, in connection with a pending application for a FERC license amendment, the Department modified the terms of the permit and certification for the Lockwood Hydro Project to be consistent with the terms of the 1998 Agreement Between Members of the Kennebec Hydro Developers Group, the Kennebec Coalition, the National Marine Fisheries Service, the State of Maine, and the U.S. Fish and Wildlife Service (1998 KHDG Agreement).

On September 16, 1998, FERC amended the license for the Lockwood Hydro Project to be consistent with the 1998 KHDG Agreement.


In 1999, FPL Energy Maine Hydro LLC assumed partnership responsibilities for the Lockwood Hydro Project from Central Maine Power Company.


By Order #L-20218-33-C-N dated August 26, 2004, the Department approved water quality certification in conjunction with the proposed relicensing of the Lockwood Hydro Project.  This approval carried forward fish passage conditions consistent with the terms of the 1998 KHDG Agreement.


On March 4, 2005, FERC issued a new 31-year 8-month license to Merimil Limited Partnership for the Lockwood Hydro Project.  The new license incorporated all of the terms and conditions of the Department’s permit/certification and the 1998 KHDG Agreement.


Finally, by Order #L-20218-33-D-C and #L-22131-34-A-N dated March 3, 2005, the Department approved final design drawings and construction plans for an interim trap, lift, and transfer facility to provide upstream passage for anadromous fish at the Lockwood Hydro Project, in accordance with the terms of the August 26, 2004 water quality certification and the 1998 KHDG Agreement.  Construction of the interim fish passage facility is currently underway.

Hydro-Kennebec Project


On July 1, 1969, the Federal Power Commission (predecessor to the Federal Energy Regulatory Commission) issued an initial license to Scott Paper Company for the constructed Winslow Dam Project (No. 2611), located on the Kennebec River in the Town of Winslow and the City of Waterville.  No fish passage facilities were required at the project under the terms of this license.


By Order #L-011244-35-A-N dated June 6, 1986, the Board approved a Maine Waterway Development and Conservation Act permit and water quality certification for the redevelopment and relicensing of the existing Winslow Dam Project.  The approved project, to be renamed the Hydro-Kennebec Project, consisted of a new concrete dam with a maximum height of 40 feet, a new powerhouse with an installed generating capacity of 13.8 MW, a 250-acre impoundment, and appurtenant facilities.

The 1986 Board order included a condition requiring that upstream fish passage facilities be constructed and operational at the project following the construction and operation of fish passage facilities at the Edwards Dam in Augusta and after annual runs at the Edwards Dam reached 500 American shad or 250 Atlantic salmon, in accordance with the 1985 Lower Kennebec River Anadromous Fish Restoration Plan.  The 1986 Board order also included a condition requiring that downstream fish passage facilities be constructed once anadromous fish had been stocked in the river above the project.


On October 15, 1986, FERC issued a new 50-year license to Scott Paper Company for the redeveloped Hydro-Kennebec Project.  The license included a condition requiring that upstream and downstream fish passage facilities be provided within 1 year following completion of fish passage facilities at the downstream Edwards Dam and after the number of American shad passing upstream at the Edwards Dam reached 500 fish.


By Order #L-11244-35-B-M dated December 8, 1986, the Department transferred the permit and certification for the Hydro-Kennebec Project from Scott Paper Company to UAH-Hydro Kennebec Limited Partnership.

On April 9, 1987, FERC approved the addition of UAH-Hydro Kennebec Limited Partnership as a co-licensee for the Hydro-Kennebec Project.


By Order #L-11244-35-E-M dated February 24, 1988, in connection with a pending application for a FERC license amendment, the Board modified the terms of the permit and certification for the Hydro-Kennebec Project to be consistent with the 1986 KHDG Agreement.

On January 25, 1989, FERC amended the license for the Hydro-Kennebec Project to be consistent with the 1986 KHDG Agreement.


On November 14, 1996, FERC amended the license for the Hydro-Kennebec Project to reflect the as-built generating capacity of the new powerhouse of 15.4 MW.


On January 23, 1997, FERC approved the replacement of Scott Paper Company by Kimberly-Clark Tissue Company as a co-licensee for the Hydro-Kennebec Project.


By Order #L-11244-35-I-M dated July 31, 1998, in connection with a pending application for a FERC license amendment, the Department modified the terms of the permit and certification for the Hydro-Kennebec Project to be consistent with the terms of the 1998 KHDG Agreement.

On September 16, 1998, FERC amended the license for the Hydro-Kennebec Project to be consistent with the 1998 KHDG Agreement.


On October 21, 1999, FERC approved the replacement of Kimberly-Clark Tissue Company by Madison Paper Industries as a co-licensee for the Hydro-Kennebec Project.

Finally, on March 23, 2004, UAH-Hydro Kennebec Limited Partnership changed its name to Hydro Kennebec Limited Partnership.


Shawmut Hydro Project

On March 5, 1964, the Federal Power Commission (predecessor to the Federal Energy Regulatory Commission) issued an initial license to Central Maine Power Company for the constructed Shawmut Hydro Project (No. 2322), located on the Kennebec River in the Towns of Fairfield, Benton and Clinton.  No fish passage facilities were required at the project under the terms of this license.

By Order #08-7046-25120 dated October 14, 1980 and revised May 21, 1981, the Department approved water quality certification for the expansion of the existing Shawmut Hydro Project.  The approved project consisted of an existing 23-foot-high concrete dam, a forebay, an existing powerhouse and a new powerhouse with a total installed generating capacity of 8.65 MW, a 1,310-acre impoundment, and appurtenant facilities.  No fish passage facilities were required at the project under the terms of this certification.


On January 5, 1981, FERC issued a new 40-year license to Central Maine Power Company for the expanded Shawmut Hydro Project.  No fish passage facilities were required at the project under the terms of this license.

On January 25, 1989, FERC amended the license for the Shawmut Hydro Project to be consistent with the 1986 KHDG Agreement.

By Order #L-19751-33-A-M dated July 31, 1998, in connection with a pending application for a FERC license amendment, the Department approved water quality certification for the Shawmut Hydro Project incorporating the terms of the 1998 KHDG Agreement.


On September 16, 1998, FERC amended the license for the Shawmut Hydro Project to be consistent with the 1998 KHDG Agreement.

On December 23, 1998, the Department transferred the certification for the Shawmut Hydro Project from Central Maine Power Company to FPL Energy Maine Hydro LLC.


Finally, on December 28, 1998, FERC transferred the license for the Shawmut Project from Central Maine Power Company to FPL Energy Maine Hydro LLC.


Weston Hydro Project

On October 15, 1964, the Federal Power Commission (predecessor to the Federal Energy Regulatory Commission) issued an initial license to Central Maine Power Company for the constructed Weston Hydro Project (No. 2325), located on the Kennebec River in the Towns of Skowhegan, Norridgewock, Starks and Madison.  No fish passage facilities were required at the project under the terms of this license.


On January 25, 1989, FERC amended the license for the Weston Hydro Project to be consistent with the 1986 KHDG Agreement.


By Order #L-17472-33-A-N and #L-17472-35-A-N dated November 17, 1992, the Department approved a Maine Waterway Development and Conservation Act permit and water quality certification for the expansion and relicensing of the existing Weston Hydro Project.  The approved project consisted of two existing concrete dams separated by an island, an existing powerhouse with an installed generating capacity of 14.75 MW, a 930-acre impoundment, and appurtenant facilities.

The 1992 Department order included a condition requiring that upstream and downstream fish passage facilities be constructed and operational at the project as outlined in the 1986 KHDG Agreement.

On November 25, 1997, FERC issued a new 39-year license to Central Maine Power Company for the expanded Weston Hydro Project.  The new license incorporated all of the terms and conditions of the Department’s permit/certification and the 1986 KHDG Agreement.

By Order #L-17472-33-C-M dated July 31, 1998, in connection with a pending application for a FERC license amendment, the Department modified the terms of the permit and certification for the Weston Hydro Project to be consistent with the terms of the 1998 KHDG Agreement.

On September 16, 1998, FERC amended the license for the Weston Hydro Project to be consistent with the 1998 KHDG Agreement.


On December 23, 1998, the Department transferred the permit and certification for the Weston Hydro Project from Central Maine Power Company to FPL Energy Maine Hydro LLC.


Finally, on December 28, 1998, FERC transferred the license for the Weston Hydro Project from Central Maine Power Company to FPL Energy Maine Hydro LLC.

3.
SUMMARY OF 1986 KHDG AGREEMENT

In 1986, several hydropower project owners entered into an agreement with the State’s fisheries agencies
 regarding the restoration of anadromous fish to the Kennebec River system.  Under the terms of the 1986 Agreement Between the State of Maine and Kennebec Hydro Developers Group (1986 KHDG Agreement), effective January 23, 1987, the project owners agreed to provide a total of $1.86 million over a 12-year period to facilitate anadromous fish restoration efforts (specifically, to finance the trapping, trucking and stocking of anadromous fish and studies of fish passage efficiencies and habitat needs) and to provide permanent fish passage at their projects during the 1999-2001 period in accordance with a revised restoration plan.

The 1986 KHDG Agreement covered four projects (Lockwood, Hydro-Kennebec, Shawmut, and Weston) on the Kennebec River and three projects (Fort Halifax, Benton Falls, and Burnham) on the Sebasticook River.  The 1986 KHDG Agreement did not address fish passage at the Edwards Dam in Augusta, which represented the first barrier on the Kennebec River to the upstream spawning migration of anadromous fish.

During the 1987-1997 period, inclusive, and using funds provided through the 1986 KHDG Agreement, the Department of Marine Resources stocked a total of over 530,000 adult alewive spawners into the Kennebec and Sebasticook River systems above the Edwards Dam.  These fish were trapped and trucked from the Brunswick fishway on the Androscoggin River and from the Edwards Dam using an experimental fish pump installed in 1989.


During the same period, and again using funds provided through the 1986 KHDG Agreement, DMR stocked a total of 7,830 adult shad spawners and over 3.5 million juvenile shad (fry and fingerlings) into the Kennebec and Sebasticook River systems.  The adult shad were trapped and trucked from the Narraguagus River in Washington County, Maine, and from the Connecticut River in Holyoke, Massachusetts.  Beginning in 1993, juvenile shad were trucked from a new hatchery on the Medomak River in Waldoboro.

4.
SUMMARY OF 1998 KHDG AGREEMENT


On May 26, 1998, various parties
 signed the Lower Kennebec River Comprehensive Hydropower Settlement Accord.  Once approved by FERC and other regulatory agencies, this accord would accomplish the following:
· A charitable contribution of the Edwards Dam from Edwards Manufacturing Company to the State of Maine;

· The removal of the Edwards Dam by the State of Maine in 1999;

· Contribution of $2.5 million for dam removal and related activities by Bath Iron Works and $4.75 million for fish restoration activities and studies and dam removal by the members of the Kennebec Hydro Developers Group; and

· The amendment of certain fish passage obligations at seven dams on the Kennebec and Sebasticook Rivers owned by the KHDG members.


Included as part of the settlement accord was the Agreement Between Members of the Kennebec Hydro Developers Group, the Kennebec Coalition, the National Marine Fisheries Service, the State of Maine, and the U.S. Fish and Wildlife Service (1998 KHDG Agreement).  The 1998 KHDG Agreement was intended to accomplish the following purposes: “to achieve a comprehensive settlement governing fisheries restoration, for numerous anadromous and catadromous species, that will rapidly assist in the restoration of these species in the Kennebec River after the termination on December 31, 1998 of the 1986 KHDG Agreement; to avoid extensive litigation over fish passage methodologies, timetables and funding; to assist in the removal of the Edwards Dam; and to fund the next phase of a fisheries restoration program for the Kennebec River.”


By its terms, the 1998 KHDG Agreement would become null and void unless the essential terms and conditions of the Agreement were approved by FERC and DEP or unless all parties agreed to amend the Agreement to incorporate any changes made by FERC or DEP.

In summary, the 1998 KHDG Agreement includes the following provisions regarding passage for catadromous
 American eel and anadromous
 American shad, Atlantic salmon, alewife and blueback herring at the seven dams covered by the agreement:

All Projects
· KHDG dam owners will conduct effectiveness studies of all interim and permanent upstream and downstream fish passage facilities at the dams.

· KHDG dam owners and DMR, in consultation with federal fisheries agencies, shall undertake a three-year research project, beginning no later than 1999, to determine the appropriate placement of upstream eel passage facilities at each project and appropriate permanent downstream eel passage measures at each project.
· KHDG dam owners and the fisheries agencies will attempt to reach agreement on the appropriate location of upstream eel passage facilities and the appropriate permanent downstream eel passage measures to apply at each project.
· If studies reveal that interim downstream measures are needed to avoid significant turbine injury or mortality to downstream migrating eels at a particular site, KHDG dam owners will consult with the fisheries agencies and agree to undertake cost-effective measures to minimize mortality at that project.

Lockwood

· Licensee shall install an interim trap, lift, and transfer facility for American shad, Atlantic salmon, and river herring at the powerhouse, to be operational by May 1, 2006.

· Permanent upstream anadromous fish passage facilities shall be installed and operational no later than 2 years following either (a) passage of 8,000 shad in a single season through the interim trap, lift, and transfer facility or (b) a trigger based on a biological assessment of Atlantic salmon, alewife or blueback herring, as established in the agreement.  In no event shall permanent upstream passage be required to be operational before May 1, 2010.
· Licensee shall continue and where needed improve existing interim operational measures to diminish entrainment, allow downstream passage, and eliminate significant injury or mortality to out-migrating anadromous fish.

· Permanent downstream anadromous fish passage facilities will be operational no later than the date permanent upstream passage facilities are operational.

Hydro-Kennebec

· Permanent upstream anadromous fish passage facilities shall be installed and operational no later than 2 years following either (a) passage of 8,000 shad in a single season through the interim trap, lift, and transfer facility at the Lockwood Project or (b) a trigger based on a biological assessment of Atlantic salmon, alewife or blueback herring, as established in the agreement.  In no event shall permanent upstream passage be required to be operational before May 1, 2010.

· Licensee shall continue and where needed improve existing interim operational measures to diminish entrainment, allow downstream passage, and eliminate significant injury or mortality to out-migrating anadromous fish.

· Permanent downstream anadromous fish passage facilities will be operational no later than the date permanent upstream passage facilities are operational.


Shawmut
· Permanent upstream anadromous fish passage facilities shall be installed and operational no later than 2 years following either (a) passage of 15,000 shad in a single season through the permanent upstream passage facility at the Hydro-Kennebec Project or (b) a trigger based on a biological assessment of Atlantic salmon, alewife or blueback herring, as established in the agreement.  In no event shall permanent upstream passage be required to be operational before May 1, 2012.

· Licensee shall continue and where needed improve existing interim operational measures to diminish entrainment, allow downstream passage, and eliminate significant injury or mortality to out-migrating anadromous fish.

· Permanent downstream anadromous fish passage facilities will be operational no later than the date permanent upstream passage facilities are operational.


Weston
· Permanent upstream anadromous fish passage facilities shall be installed and operational no later than 2 years following either (a) passage of 35,000 shad in a single season through the permanent upstream passage facility at the Shawmut Project or (b) a trigger based on a biological assessment of Atlantic salmon, alewife or blueback herring, as established in the agreement.  In no event shall permanent upstream passage be required to be operational before May 1, 2014.

· Licensee shall continue and where needed improve existing interim operational measures to diminish entrainment, allow downstream passage, and eliminate significant injury or mortality to out-migrating anadromous fish.

· Permanent downstream anadromous fish passage facilities will be operational no later than the date permanent upstream passage facilities are operational.


Fort Halifax

· Licensee shall install a temporary fish pump and trap and transport facility for the capture of upstream migrating alewife.  These facilities shall be operational no later then May 1 of the first migration season following the removal of the Edwards Dam.
· Licensee shall install and operate temporary measures below the Fort Halifax Dam for the capture of American shad for use at DMR’s Waldoboro shad hatchery.  These measures shall be operational no later than May 1 of the first migration season following the removal of the Edwards Dam.

· Unless the Licensee has surrendered the license for the project and FERC has ordered the dam to be decommissioned by summer 2003, the Licensee shall remove the temporary fish pump and shad collection measures and shall install a permanent fish lift to provide upstream passage for anadromous fish, to be operational by May 1, 2003.

Benton Falls

· Permanent upstream anadromous fish passage facilities shall be constructed within one year following (1) passage upstream of alewife at Fort Halifax and (2) installation of alewife passage facilities and/or dam removal at the Newport Dam, at the outlet of Sebasticook Lake, at the outlet of Plymouth Lake at the head of Martin Stream, and below the outlet of Pleasant Pond on Stetson Stream.  In no event shall permanent upstream fish passage be required to be operational before May 1, 2002.


Burnham

· Permanent upstream anadromous fish passage facilities shall be constructed within one year following (1) passage upstream of alewife at Fort Halifax and (2) installation of alewife passage facilities and/or dam removal at the Newport Dam, at the outlet of Sebasticook Lake, at the outlet of Plymouth Lake at the head of Martin Stream, and below the outlet of Pleasant Pond on Stetson Stream.  In no event shall permanent upstream fish passage be required to be operational before May 1, 2002.

· Permanent downstream anadromous fish passage facilities shall be operational the second year following the issuance of a FERC license for the project.  Until the installation of these permanent facilities, the Licensee shall install or otherwise undertake additional interim downstream passage measures needed to eliminate significant downstream injury or mortality of river herring.
5.
CURRENT STATUS OF EEL/ANADROMOUS FISH PASSAGE

Based on the information available in the Department files, the Board makes the following findings regarding the current status of passage for eel and anadromous fish at the seven KHDG dams.


a.
Eels.



Interim upstream eel passage facilities (ramps) are currently installed seasonally at all seven KHDG dams.  These facilities provide passage for juvenile eels (elvers).  Eels are currently present throughout the Kennebec and Sebasticook River watersheds.


Permanent upstream eel passage facilities (ramps) and interim downstream eel passage facilities (a hydroacoustic system in combination with turbine shutdowns and gate openings) are under construction and are scheduled to be operational by May 1, 2006 at the Anson and Abenaki Projects, located on the Kennebec River above the Weston Project.



Downstream eel passage measures are required at all KHDG dams following a 3-year study by the dam owners and DMR.  Interim downstream eel passage measures (trash rack overlays in combination with gate openings and/or operation of existing downstream anadromous fish passage facilities) are currently being implemented annually at the Benton Falls Project and the Burnham Project on the Sebasticook River.  These facilities provide passage for adult (silver and yellow) eels.  Appropriate measures have not yet been determined for the Lockwood, Hydro-Kennebec, Shawmut, or Weston projects.  DMR and the KHDG dam owners are currently consulting on plans to fully implement downstream eel passage measures at all KHDG dams in compliance with the 1998 KHDG Agreement.

b.
Anadromous Fish.



Construction of an interim trap, lift, and transfer facility to provide upstream passage for anadromous fish is currently underway at the Lockwood Project.  This facility is expected to be complete and operational on or before May 1, 2006.  The lift will be capable of passing up to 228,471 American shad; 164,640 river herring
; and 4,750 Atlantic salmon annually.



On or about May 1, 2000, a temporary fish pump and trap and transport facility began annual operation at the Fort Halifax Project to provide upstream passage for migrating alewife.
  Since 2000, American shad have been collected annually below the Fort Halifax Dam, by a combination of the fish pump, angling, gill netting, seining, and electrofishing.



As of June 13, 2004, the Newport Dam had been removed, a pool-and-chute fishway had been installed at the outlet of Sebasticook Lake, two Alaskan steeppass fishways had been installed at the outlet of Plymouth Pond, and an Alaskan steeppass fishway had been installed at the outlet of Pleasant Pond on Stetson Stream.  These actions, along with the installation of the fish pump to provide passage at the Fort Halifax Project, triggered the requirement, per the 1998 KHDG Agreement, for the construction of permanent upstream fish passage facilities at the Benton Falls Project and the Burnham Project.


Construction of fish lifts to provide permanent upstream passage for anadromous fish is currently underway at both the Benton Falls Project and the Burnham Project.  Both facilities are expected to be complete and operational on or before May 1, 2006.  The lift at the lowermost Benton Falls Project will be capable of passing up to 767,267 alewife; 50,408 American shad; and 260 Atlantic salmon annually.  A sorting facility is also under construction at the Benton Falls Project.


Permanent downstream anadromous fish passage facilities were installed at the Benton Falls Project, the Fort Halifax Project, and the Burnham Project in 1988, 1993, and 1999, respectively.  Downstream anadromous fish passage facilities are currently also in operation at the upriver Pioneer and Waverly Avenue Projects in Pittsfield.


Interim downstream anadromous fish passage facilities and/or measures are currently in place at the Lockwood, Hydro-Kennebec, Shawmut, and Weston projects.



In 2004, FERC, DEP, and the Army Corps of Engineers approved the partial removal of the existing Fort Halifax Dam.  The purpose of the dam removal, proposed by FPL Energy, is to provide permanent upstream fish passage at the site for anadromous fish in lieu of constructing and operating a fish lift, as required under the terms of the federal license and state water quality certification for the project and the 1998 KHDG Agreement.  The FERC order approving FPL Energy’s surrender of license and partial removal of the Fort Halifax Dam has been upheld on appeal by the D.C. Circuit Court of Appeals.  An appeal of the DEP permit is currently pending in Kennebec County Superior Court.

c.
Compliance.



Based on the above findings of fact, the Board concludes that the Lockwood, Hydro-Kennebec, Shawmut, and Weston projects are either currently in compliance or, as discussed above in Section 5(a), are coming into compliance with the provisions of the 1998 KHDG Agreement and the terms of their permits and/or water quality certifications with respect to providing passage for eels and anadromous fish.
6.
PETITIONS FOR REVOCATION, MODIFICATION OR SUSPENSION


On October 3, 2005, Douglas H. Watts filed a petition (dated September 28, 2005) requesting that the Board modify the water quality certifications issued for the Lockwood, Hydro-Kennebec, Shawmut, and Weston dams on the Kennebec River to provide immediate safe downstream passage for Atlantic salmon, alewife, American shad, blueback herring, and American eel.


On October 3, 2005, Friends of Merrymeeting Bay filed a petition (dated September 29, 2005) requesting that the Board revoke, modify or suspend the Maine hydropower permits and water quality certifications for the Lockwood, Hydro-Kennebec, Shawmut, and Weston Hydro Projects on the Kennebec River to provide for immediate safe downstream and upstream passage of American eel and safe ingress and egress, within the scope of their historic range, for American shad, blueback herring, alewife, and Atlantic salmon.
  Friends of Merrymeeting Bay also requests that the Board modify the project permits to comply with 38 M.R.S.A. Section 464(10),
 which requires existing hydropower facilities to implement reasonable changes that do not significantly affect existing energy generation capability and which would result in improvements in habitat and aquatic life.  Finally, petitioner Friends of Merrymeeting Bay “seconds” the facts, requests and evidence submitted by petitioner Watts.
7.
APPLICABLE STANDARDS


Section 27 of the DEP’s Chapter 2 Rules for the Processing of Applications and Other Administrative Matters provides that any person, including the Commissioner, may petition the Board to revoke, modify or suspend a license.
  The DEP’s Rules further provide that, after notice and opportunity for the petitioner and the licensee to be heard, the Board shall, within 30 days of the filing of the petition,
 dismiss the petition or schedule a hearing on the petition.  Finally, the DEP’s Rules provide that, after a hearing, the Board may modify in whole or in part any license, issue an order prescribing necessary corrective action, or refer a license to District Court for revocation or suspension when the Board finds that:


A.
The licensee has violated any condition of the license;


B.
The licensee has obtained a license by misrepresenting or failing to disclose fully all relevant facts;


C.
The licensed activity poses a threat to human health or the environment;


D.
The license fails to include any standard or limitation legally required on the date of issuance;

E.
There has been a change in any condition or circumstance that requires revocation, suspension or a temporary or permanent modification of the terms of the license;


F.
The licensee has violated any law administered by the Department; or


G.
The license fails to include any standard or limitation required pursuant to the federal Clean Air Act Amendments of 1990.

8.
STANDING


Section 27 of the DEP’s Chapter 2 Rules for the Processing of Applications and Other Administrative Matters provides that any person, including the Commissioner, may petition the Board to revoke, modify or suspend a license.  For the purposes of the Chapter 2 Rules, “person” means any individual; partnership; corporation; Federal, state or local government entity; association; or public or private organization of any character; except the agency conducting the proceeding.


Petitioner Watts is a resident of Augusta, Maine, with a demonstrated interest in the native migratory fish species of the Kennebec River.


Petitioner Friends of Merrymeeting Bay is a 501(c)(3) non-profit organization whose mission is to preserve, protect, and improve the unique ecosystems of Merrymeeting Bay.

The Board finds that Douglas H. Watts and Friends of Merrymeeting Bay have standing to bring their petitions.

9.
BASIS OF PETITIONS

Petitioners contend that four of the criteria set forth for the revocation, modification, or suspension of a license
 are met.  Specifically, the petitioners contend that:
· The licensed activities pose a threat to human health or the environment, in that the lack of safe downstream passage at these dams results in native migratory fish being killed and severely injured through entrainment in the turbines at the dams;
· The licenses fail to include standards or limitations legally required on the date of issuance, in that the failure of the water quality certifications issued for the dams to require upstream and downstream passage for native migratory fish causes the Kennebec River to fail to meet its water quality standards;
· There have been changes in conditions or circumstances that require revocation, suspension or a temporary or permanent modification of the terms of the licenses, in that the federal government is now considering protection of the American eel and the Atlantic salmon of the Kennebec River under the United States Endangered Species Act, and in that there is now a greater awareness and definitive documentation of the consequences of no safe downstream passage; and

· The licensees have violated laws administered by the Department, in that the lack of safe downstream passage for native migratory fish causes the Kennebec River to violate the Clean Water Act and Maine water quality standards, and in that it is illegal under Maine law to kill an Atlantic salmon in the waters of the State.


Petitioner Friends of Merrymeeting Bay requests the Board to: (1) require temporary dusk-to-dawn shutdowns of all turbines from September 1 through November 30, 2005, along with at least temporary safe downstream passage; (2) require the submission by project owners of a proposed eel and fish passage plan by March 1, 2006; and (3) by September 1, 2006, require permanent eel passage consisting of either seasonal nighttime turbine shut downs or punch plate eel excluders over intakes, in combination with deep gate passage.
10.
RESPONSES TO PETITIONS


In a joint response to the petitions, FPL Energy and Merimil Limited Partnership argue that the Petitioners do not describe project-specific facts to support their contentions that the water quality certifications for the Lockwood, Shawmut and Weston Projects should be modified and that, as a consequence, the petitions should be dismissed.  FPL Energy and Merimil further argue that the petitions are not a permissible means to challenge the water quality certifications for the projects and that the petitions are an untimely attack upon the 1998 KHDG Agreement.

In its response to the petitions, Brascan Power New England argues that license requirements are currently in place for the Hydro-Kennebec Project to address all issues raised by the Petitioners and that the Petitioners have failed to provide any new evidence that additional fish passage measures are necessary or warranted at the project.
11.
DISCUSSION AND FINDINGS OF FACT

a.
Threat to Human Health or the Environment.



Petitioners argue that the lack of downstream fish passage facilities at the projects results in fish and eels being killed and injured and that this poses a threat to the environment.  Petitioner Friends of Merrymeeting Bay further argues that the killing of downstream migrating adult eels releases long-sequestered toxins into the water and food chain.


However, the Petitioners have not presented any clear evidence nor have they described evidence they intend to present at a hearing that downstream migrating anadromous or catadromous fish are in fact being killed or injured at the Lockwood, Hydro-Kennebec, Shawmut, or Weston projects.  Further, the Petitioners have not presented evidence of or made any claims regarding overall fish mortality at these projects or how this relates to the viability of fish populations.



Petitioner Watts has submitted many photographs of dead or injured alewives and eels and has presented many scientific reports and petitions relating to the status of eels and other migratory fish.  However, none of Petitioner Watts’ 161 photographs appear to be dated and most are not attributed to a specific location.  In fact, a number of the photographs were clearly at dams (i.e., Benton Falls) that are not the subject of his petition.  Only one photograph (labeled “shawmutalewife”) arguably purports to be taken at the Shawmut Project.  There are no photographs that are identified as having been taken at the Lockwood, Hydro-Kennebec, or Weston projects.  In addition, it is unclear what, if any, of the other evidence submitted by Petitioner Watts pertains specifically to the projects that are the subject of his petition.  Finally, Petitioner Watts has not described any additional evidence that would be offered at a public hearing in support of his petition.



Petitioner Friends of Merrymeeting Bay has not presented any evidence or described evidence it intends to present at a hearing regarding fish mortality or injury that is specific to the projects that are the subject of its petition.  Petitioner Friends of Merrymeeting Bay has described the evidence that would be offered at a public hearing in support of its petition, including numerous scientific reports, agency correspondence, agency decisions, legal briefs, and court decisions relating to the status of eels and other migratory fish, many of which have already been presented as evidence by Petitioner Watts.  However, it is unclear what, if any, of this evidence pertains specifically to the projects that are the subject of its petition.



Additionally, Petitioner Friends of Merrymeeting Bay has not presented any evidence nor described the evidence it intends to present at a hearing to demonstrate that the levels of toxins in the Kennebec River or in predatory species living in or near the river have increased as a result of eels being killed at the projects.  Petitioner Friends of Merrymeeting Bay cites to the results of a contaminant analysis done on dead eels recovered at the Benton Falls Project in 2004.  However, Petitioner Friends of Merrymeeting Bay has not offered to present any evidence that similar levels of contaminants would be found in eels collected at the Lockwood, Hydro-Kennebec, Shawmut, or Weston projects, nor is there any evidence regarding the overall mortality of eels at these projects.


The Board notes that current state-of-the-art downstream fish passage facilities are not 100% effective in safely passing fish.  This means that, even in the best of circumstances, there will be some fish that are killed or injured while migrating downstream through these facilities.  This fact is taken into account by state and federal fisheries agencies in the design and operation of downstream fish passage facilities and in the calculation of potential restoration populations of various migratory fish.  Consequently, even the fact that fish are injured or killed during passage at a particular project would not be a sufficient basis for concluding that a threat to the environment exists.


In issuing permits and/or water quality certifications for the projects at issue here, the Department made a case-by-case determination of the need for passage for eels and anadromous fish and determined that incorporating the provisions of the 1998 KHDG Agreement, as applied to these projects, would provide adequate passage to satisfy the requirements of the Maine Waterway Development and Conservation Act and Maine’s applicable water quality standards.  The Board finds that the Petitioners has not presented or described for presentation at a hearing any evidence calling into question these determinations.


Finally, legal mechanisms already exist for the Petitioners, or for state and federal fisheries agencies, to petition FERC for the installation or improvement of fish passage facilities at any licensed project in order to protect and provide passage for migrating fish.


Based on these findings, the Board finds that the petitioners’ arguments and the evidence submitted and described to be offered at a public hearing are insufficient to conclude that the projects pose a threat to human health or the environment.


b.
Failure to Include Legally Required Standard or Limitation.



Petitioners argue that the failure of the water quality certifications issued for the projects to require safe passage for migratory fish causes the Kennebec River to fail to meet its water quality standards.


However, the Petitioners have not presented any persuasive arguments that the current lack of permanent upstream and downstream fish passage facilities at the projects violates water quality standards.  The Board is not aware of any state law or court ruling that requires the installation of fish passage facilities at all dams.  Decisions regarding whether and when fish passage facilities should be installed at a given dam are made in the context of the available information (including fishery management goals, migratory fish restoration plans, habitat suitability and availability, and current status of fish passage) in a specific regulatory proceeding (for example, the proposed relicensing of an existing hydropower project and associated water quality certification proceeding).  These decisions run the full spectrum from not requiring fish passage, to leaving open the opportunity to require fish passage at a later date, to establishing a schedule for the future installation of fish passage, to requiring the immediate installation of fish passage.


In the case of the projects at issue here, the Department has issued permits and/or water quality certifications requiring the phased installation of upstream and downstream passage facilities for eels and various species of anadromous fish in accordance with the provisions of the 1998 KHDG Agreement.  This Agreement, which is the latest step in a long history of efforts to restore migratory fish to the Kennebec River, is supported by all appropriate state and federal fisheries agencies and has been approved by FERC.
  The Board finds that the Petitioners have not presented any evidence calling into question the record upon which the Department based its decisions requiring fish passage in accordance with the Agreement.


The Petitioners disagree with the schedule and requirements for eel passage and anadromous fish passage contained in the 1998 KHDG Agreement and are asking for immediate passage for eels and anadromous fish at the Kennebec River dams covered by the agreement.  However, the time has long passed for an aggrieved party to challenge the provisions of the 1998 KHDG Agreement or to appeal the Department’s permitting or certification actions incorporating the terms of that Agreement.  Legal mechanisms already exist for the Petitioners to seek changes from FERC of the fish passage requirements in the FERC licenses for the projects.


Petitioners further argue that the Maine Supreme Judicial Court, in its recent decision in the case of S.D. Warren v. Board of Environmental Protection, has affirmed the right and responsibility of the Board to reopen and modify previously issued water quality certifications to ensure that fish are not killed and that Maine’s water quality standards are attained.



However, the issue before the Court in S.D. Warren is distinguishable from that now before the Board.  In that case, the Court upheld the Department’s authority to require water quality certification in conjunction with the federal licensing of an existing hydropower project.
  The Court also held that, where water quality standards are not presently being met, the Board may impose any conditions necessary to ensure compliance with those standards, including attaching reopener conditions reserving the State’s authority to modify a water quality certification in specific circumstances, set forth in the conditions, in order to ensure that the State’s water quality standards are met.



The current proceeding, in contrast, involves hydropower projects that have already been certified by the Department as meeting water quality standards, subject to specific conditions regarding the phased installation of upstream and downstream fish passage facilities.  These conditions did not include a reopener that would allow the Department to modify the schedule of compliance or otherwise require changes urged by Petitioners.  Thus, the S.D. Warren decision is not directly applicable to this proceeding.



Furthermore, of note is the fact that the certification upheld by the Court in the S.D. Warren case required the phased installation of upstream and downstream anadromous fish passage facilities at each of five dams on the Presumpscot River, based on trigger populations of returning fish.  This is exactly the kind of phased installation of fish passage facilities set forth for the Lockwood, Hydro-Kennebec, Shawmut, and Weston Projects in the 1998 KHDG Agreement and in the Department’s water quality certifications for these projects.  The S.D. Warren Court did not find any legal deficiency in this approach to fisheries restoration.


Based on these findings, the Board finds that the petitioners’ arguments and the evidence submitted and described to be offered at a public hearing are insufficient to conclude that the permits and/or water quality certifications issued for the projects fail to include any standard or limitation legally required on the date of issuance.


c.
Change in Condition or Circumstance.



Petitioner Watts argues that petitions are now pending to declare the American eel and Kennebec River Atlantic salmon to be endangered species, and that these circumstances did not exist at the time the Department issued water quality certifications for the projects.  Petitioner Friends of Merrymeeting Bay argues that there is now a greater awareness and documentation of the consequences of no safe downstream passage.


However, the fact that the American eel and Kennebec River Atlantic salmon are being considered for listing as endangered species does not make these species endangered nor extend to these species any of the legal protections accorded to endangered species.  If either species is listed as an endangered species, the Petitioners could then request that FERC or the State take appropriate action based on that change.



Furthermore, while there may be an increased awareness of the need for safe downstream fish passage, particularly for eels, this awareness does not provide a  sufficient change in circumstances for modifying the terms of the permits and/or certifications previously issued for the projects.  Downstream fish passage is already a requirement at the projects under the terms of the Department’s permits and/or certifications, and any downstream passage facilities are still subject to modification based on the results of the effectiveness studies required by the 1998 KHDG Agreement and the Department’s orders.


Based on these findings, the Board finds that the petitioners’ arguments and the evidence submitted and described to be offered at a public hearing are insufficient to conclude that there has been a change in any condition or circumstance that requires revocation, suspension or a temporary or permanent modification of the terms of the permits and/or water quality certifications issued for the projects.


d.
Violation of Law.



The Petitioners argue that the lack of fish passage at the projects causes the Kennebec River to violate its water quality standards.  Petitioner Watts also argues that it is illegal under Maine law to kill an Atlantic salmon in the waters of the State.


Petitioners’ main argument here is essentially the same as their previous argument (see above) that the failure of the water quality certifications issued for the projects to require safe passage for migratory fish causes the Kennebec River to fail to meet its water quality standards.  The same responses apply here.



In addition, taken to its logical extreme, the petitioners’ argument would be that fish passage is required at any dam within the historic range of anadromous or catadromous fish, whether or not any fish are actually present to use the passage facilities.  This argument is unsupportable, both practically and legally.  There is no legal or practical justification for requiring that fish passage be constructed at a dam when that passage facility is not now, and may never be, actually used by migrating fish.


With respect to Petitioner Watts’ secondary argument, the Board is not aware, and Petitioner Watts does not provide a cite to, any law that makes it illegal for an Atlantic salmon to be killed at any dam anywhere in the State of Maine.  However, this does not mean that the Department is powerless in the event of a fish kill.  The Department has in the past taken appropriate enforcement action in response to fish kills, and will continue to do so in the future.



Based on these findings, the Board finds that the petitioners’ arguments and the evidence submitted and described to be offered at a public hearing are insufficient to conclude that the holders of the permits and/or water quality certifications for the projects have violated any law administered by the Department.

Based on the above Findings of Fact, the Board concludes that the Petitioners’ arguments and the evidence submitted and described by the Petitioners to be offered at a public hearing are insufficient to support granting the Petitioners’ request that the Board schedule a hearing to consider revocation, modification or suspension of the permits and/or water quality certifications previously issued for the Lockwood, Hydro-Kennebec, Shawmut, or Weston Hydro Projects.

THEREFORE, the Board DISMISSES the petitions of DOUGLAS H. WATTS and FRIENDS OF MERRYMEETING BAY to revoke, modify or suspend the permits and/or water quality certifications for the Lockwood, Hydro- Kennebec, Shawmut, and Weston Hydro Projects located on the Kennebec River.
DONE AND DATED AT AUGUSTA, MAINE, THIS ____DAY OF ____________________, 2006.

BOARD OF ENVIRONMENTAL PROTECTION

BY:____________________________________


MATTHEW SCOTT, Chair

� On January 20, 2005, Branscan Power Kennebec GP LLC acquired the general partnership interest and Brascan Power LP LLC acquired the limited partnership interest in Hydro Kennebec Limited Partnership.


� The signing parties to the 1986 KHDG Agreement included: Central Maine Power Company; Scott Paper Company; Pittsfield Hydro Company, Inc.; Benton Falls Associates; Merimil Limited Partnership; the Maine Department of Inland Fisheries and Wildlife; the Maine Department of Marine Resources; and the Maine Atlantic Sea Run Salmon Commission.


� The signing parties to the 1998 KHDG Agreement included: the City of Augusta; Edwards Manufacturing Company; the Kennebec Coalition (American Rivers, Inc., the Atlantic Salmon Federation, Kennebec Valley Chapter of Trout Unlimited, the Natural Resources Council of Maine, and Trout Unlimited); the Kennebec Hydro Developers Group (Central Maine Power Company, Merimil Limited Partnership, UAH-Hydro Kennebec Limited Partnership, Ridgewood Maine Hydro Partners, L.P., and Benton Falls Associates); the State of Maine (acting by and through the Governor of the State of Maine, the Maine Department of Inland Fisheries and Wildlife, the Maine Department of Marine Resources, and the Maine State Planning Office); the US Department of Commerce (through the National Marine Fisheries Service); and the US Department of the Interior (through the US Fish and Wildlife Service).


� Section II (Purposes) of 1998 KHDG Agreement.


� Catadromous fish migrate from freshwater to the ocean to spawn, and then migrate back to freshwater as juveniles to grow to maturity.


� Anadromous fish migrate from the ocean to freshwater to spawn, and then migrate back to the ocean as juveniles to grow to maturity.


� The term “river herring” includes both alewife and blueback herring.


� After sorting at the new Lockwood lift facility, anadromous American shad, river herring and Atlantic salmon will be trucked to suitable upriver locations for release.


� Since 2000, many thousands of alewives have passed through the Fort Halifax fish pump and truck facility annually and have been trucked to suitable upriver locations and released.  Many more thousands of alewives have been harvested by individuals and commercial fishermen.


� The portion of the petition filed by Friends of Merrymeeting Bay dealing with fish passage at various dams on the Androcoggin River will be dealt with in a separate proceeding.


� In its petition, Friends of Merrymeeting Bay incorrectly cited this provision as 38 M.R.S.A. Section 464(1).


� Authority for the provisions of the DEP’s Chapter 2 Rules regarding revocation, modification or suspension of licenses comes from 38 MRSA § 341-D(3).


� The Board has acted on the petitions as expeditiously as possible, given its meeting schedule, other meeting agenda commitments, and the need to give the owners of the dams sufficient time to respond to the petitions.  Petitioners have agreed to the Board’s schedule for consideration of the petitions.


� For the purposes of the DEP’s Chapter 2 Rules for the Processing of Applications and Other Administrative Matters, “license” means any license, license amendment, license renewal, transfer, permit, variance, approval or certification issued by the Department.


� In approving the 1998 KHDG Agreement, FERC wrote: “We congratulate the parties on their successful efforts to resolve the long-running, contentious debate over the future of the Edwards Project.  The settlement will allow removal of the Edwards Dam, in a manner that is acceptable to the Edwards Project licensees, federal and state agencies, and the members of the Kennebec Coalition, and will substantially enhance fish restoration efforts in the Kennebec River Basin.  In addition, the settlement resolved disputes regarding the provision of fish passage at the upstream projects, with concomitant environmental benefits.”  Order Approving Settlement, issued September 16, 1998 (84 F.E.R.C. ¶ 61,227).


� The Maine Supreme Court’s decision regarding the authority of the State to issue water quality certification in connection with the relicensing of hydroelectric dams is currently pending writ of certiorari before the United States Supreme Court.


� The Department’s permits and/or water quality certifications for the projects have been incorporated in the FERC licenses for the projects, in accordance with Section 401(d) of the Clean Water Act.  To the extent that these Department orders employ specific reopeners (for example, where the Department has reserved the right to require changes in the design and/or operation of fish passage facilities based on the results of required effectiveness studies), under S.D. Warren the Department has retained the authority to modify the terms of those orders.  However, the issue of whether the Department has the authority to go beyond these specific reservations of authority and modify the terms of a water quality certification in areas not covered by a reopener was not an issue in S.D. Warren, and has not been tested in the courts.  Moreover, the legal force of any such modification in the absence of an approval by FERC in the form of an amendment of license is also untested.


� All FERC licenses contain the following standard condition: “The Licensee shall, for the conservation and development of fish and wildlife resources, construct, maintainm and operate, or arrange for the construction, maintenance, and operation of such reasonable facilities, and comply with such reasonable modification of the project structures and operation, as may be ordered by [FERC] upon its own motion or upon the recommendation of the Secretary of the Interior or the fish and wildlife agency or agencies of any State in which the project or a part thereof is located, after notice and opportunity for hearing.”  FERC Forms L-3, L-4, L-9, L-10, L-11, L-12, L-14, and L-15 (October 1975).


� For example, in 2000, the Department negotiated and the Board approved an Administrative Consent Agreement, including a monetary penalty and corrective actions, following the death of and injury to numerous downstream migrating alewives at the Benton Falls Project due to the failure of the project operator to keep the approved downstream fish passage facilities clear of debris and fully operational, as required by the terms of the permit and water quality certification for the project.





